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When the facts come out, the truth will be known. 

 
THE RED HERRING 

 
Newsletter of the AALS Section on Business Associations (SOBA) 

 
Chartered January 1, 1973  

 
Volume XXXIX – Fall 2019  

 
 

2020 ANNUAL MEETING – WASHINGTON 

Rising Tensions Among Corporate Stakeholders 
January 2, 2020  

3:30 PM to 5:15 PM 
Delaware Suite A (Lobby Level)  

 
According to folks familiar with the facts (FFFs), the program can be described as follows:  
 

 
 
Note that the program is co-sponsored by the Sections on Agency, Partnership, LLC's and 
Unincorporated Associations, the Section on Contracts, the Section on Securities Regulation, 
and the Section on Transactional Law & Skills – in other words pretty much everyone who 
matters.   

 

The program will feature paper presentations by Sean J. Griffith, Fordham, and Sung Eun 

(Summer) Kim, Irvine, both of which/whom were selected from a call for papers. Speakers also 

include Stephen Bainbridge, UCLA, David Webber, Boston University, and Cynthia Williams, 
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Osgoode Hall. The program will be moderated by Andrew Tuch, Washington University (St. 

Louis). 
 
Abstracts for the papers to be presented follow below. 
 
As for the much anticipated and always exciting business meeting, you should have received a 
message from our fearless leader naming the nominees who have now been elected. 
 
The nominated and now elected chair-elect is Jessica Erickson, Richmond. 
 
The nominated and now elected new members of the Executive Committee (whose terms will 
expire as of the 2023 annual meeting) are:  
 

• Gina-Gail Fletcher, Indiana 

• Manning Warren III, Louisville 

In addition, Afra Afsharipour, UC Davis, whose current term expires at the 2020 meeting was 
elected to serve out the term of Benjamin Means, South Carolina, through the 2021 meeting.  
 
Note that the leadership roster that follows does not reflect the results of the recent virtual 
business meeting. Rather, roster is current as of going to press. We here at The Red Herring are 
not sure whether terms expire at the beginning or end of the annual meeting. We presume 
they expire at the end of the meeting since the tradition until recently was to hold a live 
business meeting at the end of the program. (Admittedly, one business meeting was held at the 
beginning of an annual meeting to avoid a looming contest.) We are also a bit confused about 
how the Executive Committee has grown from the traditional ten members with staggered 
three-year terms to the apparent eleven members now. Just sayin'. 
 
In addition to the regular annual meeting, SOBA will sponsor New Voices in Business Law 
on Friday, January 3 from 3:30 PM to 5:15 PM. This program is co-sponsored with the Section 
on Financial Institutions & Consumer Financial Services and the Section on Securities Regulation 
and will feature works in progress from junior scholars selected from calls for papers. Authors 
include Will Clayton, Mihailis Diamantis, Cathy Hwang (with Michael Jennejohn), Manesh Patel, 
Will Moon, and Gregory Shill. The program will be moderated by Andrew Verstein, Wake Forest 
and will feaure numerous senior commentators as described more fully below. 
 
Other programs co-sponsored by SOBA include: Immediate Challenges in Consumer Financial 
Protection, Thursday, January 2 from 1:30 PM to 3:15 PM (with the Section on Financial 
Institutions and Consumer Financial Services, the Section on Commercial & Consumer Law, the 
Section on Securities Regulation, and the Section on Transactional Law and Skills), and Markets 
and Regulation: The Shifting Context of Transactional Practice, Saturday, January 4 from 8:30 
AM to 10:15 AM (with the Section on Transactional Law & Skills and the Section on Securities 
Regulation). Descriptions of both programs are included below. 
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MORE → 

 
Information relating to other programs and panels of interest follows beginning on page 5 – 
together with the official catalog entry for the SOBA program – all in convenient chronological 
order.  

 

ABSTRACTS FOR PAPER PRESENTATIONS 

 
Opt-In Stewardship: Toward an Optimal Delegation of Mutual Fund Voting Authority 

 
Sean Griffith 

  

This article offers a theory of mutual fund voting to answer when mutual funds should vote on 

behalf of their investors and when they should not. It argues that voting authority for mutual 

funds ought to depend upon: (1) whether the fund possesses a comparative information 

advantage, and (2) the ability of the fund to assume a common investor purpose. The strongest 

case for mutual fund voting is one in which high-quality information is produced and the fund is 

able to assume a common investor purpose. The case for mutual fund voting is weaker when 

low quality information is produced or where funds cannot assume a common investor 

purpose. 

 

Applying this theory answers whether and how mutual funds should vote on recurring issues. 

Mutual funds ought to vote on "contests" — that is, proxy fights and M&A — because 

meaningful information is produced and because the fund can assume a common interest on 

the part of its investors. By the same token, funds ought not to exercise voting discretion over 

environmental, social and governance issues. With respect to environmental and social issues, 

meaningful information is not produced nor can mutual funds assume a common investor 

purpose. With respect to governance issues, although funds can assume a unified investor 

purpose, they do not have adequate information to decide the matter. As a result, mutual 

funds should follow the voting recommendations of unconflicted managers, as will typically be 

the case with regard to environmental and social proposals. However, when management is 

conflicted, as will often be the case with regard to governance proposals, funds should abstain 

from voting altogether. 

 

This analysis provides a clear rubric for ensuring that mutual fund voting serves investor 

interests. However, the possibility remains that mutual funds may use voting to pursue their 

own interests rather than those of their investors. Regulators should therefore act to reset the 

default allocations of voting authority between mutual funds and their investors. 
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Consumer Primary Alternative 
 

Summer Kim 
  
The doctrine of shareholder value provides that the purpose of public corporations is to 
maximize shareholder wealth. This Article challenges the doctrine of shareholder value by 
identifying a growing subset of contemporary firms for which a consumer primacy alternative 
(i.e., the view that the primary purpose of the firm is to ensure consumer satisfaction, rather 
than shareholder wealth) is more appropriate. These firms are referred to here as “high 
consumer orientation firms” and are firms whose consumers provide the critical inputs and 
whose consumers’ interests are most aligned with maximizing the long-term value of the firm. 
As an example, a consumer of a crowdfunded product does not take shares but provides capital 
and product design advice during the early and critical stages of the product’s development. A 
consumer using a ride share app makes significant contributions to building the platform and 
provides real-time ratings and feedback regarding their experience which is used to incentivize 
desirable behavior within the platform. A purchaser of a token in an initial coin offering (ICO) 
purchases a medium of exchange that can only be used on a particular network, with the value 
of the token determined by the network’s ultimate success. In each of these examples, 
consumers take on roles which are the functional equivalents of the characteristics that the 
doctrine of shareholder value has relied upon to justify the law’s treatment of shareholders as 
insiders, owners, and principals of firms. Based on this observation, I argue that the legal status 
of consumers in high consumer orientation firms should be adjusted to provide their consumers 
with rights and obligations (such as the right to vote, standing to sue, and participation rights) 
that are more commensurate with their contributions. This consumer-oriented approach to 
corporate governance for high consumer orientation firms is expected to produce extra outputs 
and outcomes that are not achievable under the doctrine of shareholder value. 
 

 
 

OUR MISSION (SHOULD WE DECIDE TO ACCEPT IT) 

 

For the record, the AALS website includes the following statement of purpose: 
 
The Section on Business Associations promotes the communication of ideas, interests, and 
activities among members and makes recommendations on matters of interest in the teaching 
and improvement of the law relating to business associations. 
 
The website address is: https://connect.aals.org/businessassociations 
 
 
MORE → 
 
 

https://connect.aals.org/businessassociations
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AALS SECTION ON BUSINESS ASSOCIATIONS 

 
EXECUTIVE COMMITTEE & OFFICERS 

 
Term Expiring at the 2020 Annual Meeting 
 
Afra Afsharipour, UC Davis 
Jessica Erickson, Richmond 
Mohsen Manesh, Oregon 
 
Term Expiring at the 2021 Annual Meeting 
 
Tamara Belinfanti, NYLS 
Tom Lin, Temple 
Benjamin Means, South Carolina 
Megan Shaner, Oklahoma 
 
Term Expiring at the 2022 Annual Meeting 
 
Dana Brackman Reiser, Brooklyn 
Mira Ganor, Texas 
Matt Jennejohn, BYU 
James J. Park, UCLA 
Andrew Verstein, Wake Forest 
 
Fearless Leaders 
 
Anne Tucker, Georgia State – Chair 
Andrew Tuch, Washington (St. Louis) – Chair-Elect  
Matthew Bodie, Saint Louis – Immediate Past Chair 
 

Fearless Editor 
 
Richard Booth, Villanova 
 
Formerly Fearless Editors 
 
John Coffee, Columbia 1981-1982 
Robert Thompson, Georgetown 1982-1984 
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Immediate Challenges in Consumer Financial Protection 
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Democracy and Democratic Deficits in Economic Globalization and Governance 
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Rising Tensions Among Corporate Stakeholders 
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New Voices in Business Law 
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Markets and Regulation: The Shifting Context of Transactional Practice 
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Economics of Consumer Protection 
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Are Intellectual Property Rights Still Torts? 
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Entity Selection in the 21st Century 
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Regulating the Insurance Industry: Federal, State, and Private Approaches 
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The United States Securities and Exchange Commission 
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New Voices in Intellectual Property Scholarship 
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Emerging Voices in Securities Regulation 
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Antitrust Reform 
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Empirical Research in Business Law Works in Progress 
 

  
 


