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Law professors play a wide variety of roles. As scholars, we are the
stewards of the law. Our solemn obligation is to examine the way the law
works, both in theory and practice, and to report fully and faithfully on what
we discover. Many of us would expand on those duties by including an
obligation to propose what we believe are fairer and more workable solutions
to the legal problems that we examine. Because we generally do not conduct
our scholarly work for clients, we are not restricted in our work, as are
practicing members of the bar, by professional obligations to select and to
advocate legal positions designed to advance our client’ s interests to the fullest
extent possible within the bounds of the law. Thus, we pride ourselves on
being able to provide more diverse if not more balanced analyses on the
guestions we choose to examine. At the same time, especialy with the recent
increase in the number of minorities and women on our law faculties, we are
better able to give voice to awider variety of perspectiveson legal (and closely
related societal and political)
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rewarded. Exceptional commitment to pro bono activities should be
honored, and not just with a brief note from the dean. Such achievements
should be BIG DEALS. There should be honors assemblies at |east once
a semester, by class in school, to tout such achievements, held at times
that would make it convenient for students and faculty to attend. There
should be titles developed and conferred on such exceptionally able
persons. There should be recognition for such achievements in law
school graduation programs, just as there is for students of exceptional
academic achievement. Demonstrations of exceptional promise as
nascent practitioners, bar leaders, or reformers should be given every bit
as much prominence as scholastic successes. They should, that is, unless
we want to convey to our students that only afew of them really matter.®

The reforms that | have suggested would go a long way towards making
law schools more humane, more fulfilling, and more uplifting institutions,
while enhancing the quality of education our students receive. | harbor no
illusions, however, about the likelihood of achieving such reforms any time
soon. Given their commitment to free inquiry, law schools have demonstrated
an extraordinary degree of resistance to criticisms of all types, and a reluctance
to embrace new pedagogies that borders on the pathological. As | enter what,
in al likelihood, are the later stages of my law school teaching career, | grow
pessimistic about the likelihood of real change in my professional lifetime.

While waiting for the revolution to occur, however, there are things that all
of us can do to improve at least our own portions of our academic worlds. Here
are two ideas for your consideration.

IV. A COLLABORATIVE LEARNING APPROACH TO TEACHING A
TRADITIONAL LARGE LAW SCHOOL CLASS

81. | date my persona epiphany in this regard from the day that my daughter, now a college senior,
but then in the first grade, came home from school one day with a huge smile on her face and said,
“Daddy, | learned the most wonderful thing in school today!” when | asked her what it was, she said,
“Everyone's special, Daddy. That's what our teacher told us.” She then continued, “And here's the best
part! You don't have to do anything to be special. You just arel!” She has lived her entire life in accord
with that truth ever since, and | have done my level best to do the same.
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For the past two years, | have been experimenting with an approach to
teaching a large law school class that addresses many of the problems | have
with traditiona methods of law school instruction, as well as with many
aspects of the classroom dynamics in a large class. This method appears to
result in greater student satisfaction than any other method | have used, it does
not seem to impair students comprehension of the material involved, and it
has renewed my once faltering conviction that alegal education can be offered
in a constructive, uplifting manner.

The basic approach is simple. On the first day of class, | have students
organize themselves on the basis of friendship into law firms comprised of two
to four students.®? Each group must pick a name for their firm (the results of
which can be very interesting) and turn in the name of their firm, theft own
names, and their school- based electronic contact information to me.®
Thereafter, when | want class participation, | only call on law firms, not
individual students.®

82. Were this approach to be tried in a first-year course, and | think that it should be, some other
approach to picking groups might have to be tried. Depending upon the length of your law school’s
orientation and the opportunity for socialization that it presents, friendship groups might be possible, but
it is likely that in many instances they would not be. Random assignments, perhaps within other pre-
existing small groups created within first-year sections for other purposes (such as legal research and
writing groups), might suffice. So, too, might groups in which you sort students by anticipated career
paths (expect alot of “undecided”!) and have them pick their firms from within those groups.

83. At our school, al students have school e-mail accounts, and | use the information given to me by
them to create a class listserv. This activity, however, is not essential to the subsequent conduct of the
class.

84. | have only been able to find a handful of references to teaching large classes by organizing
students into smaller groups in this fashion, although the method enjoys widespread use in skills courses
and, apparently, in upper division courses (in my experience, amost exclusively in the form of panels
designated in advance of a particular class, a method that | reject). See Steven I. Friedland, How We
Teach: A Survey of Teaching Techniques in American Law Schools, 20 SEATTLE U. L. TREV. 1, 29-
30 (1996); Roark M. Reed, Group Learning in Law School, 34 J. LEGAL EDUC. 674, 674-75 (1984).
The accounts of these approaches either demonstrate that they differed from mine in substantial respects,
or lack of sufficient detail to permit a comparison. Thisis a commonly bemoaned problem. See Ogloff et
al., supranote 21, at 181-82.

For example, Professor Mattis has reported using small groupsin her larger classes but the
students were “selected...at random during the minute before class began.” Barbara Taylor
Mattis, Teaching Law: An Essay, 77 NEB. L. Ray. 719, 721 (1998). The students, however,
were permitted to consult with one another before responding to questions from the professor,
as in my model. See Id. at 722. Another professor reports that a single professor at Harvard
organizes his students into law firms and has the firms, rather than individuas, debate the
issues presented by the materials under discussion. See Orin S. Kerr, The Decline of the Socratic Method
at Harvard, 78 NEB. L. REV. 113, 123—24 (1999). Exactly how those groups are selected and how they
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There are afew simple rules on how this works. | have reasons for each of
these rules. If you don’t think my reason is a good one, you should delete or
modify my rule accordingly.

= | do not announce in advance which firms will be called on to respond.
Thus, this method differs significantly from a “panel” approach. | have
always been concerned that telling a few students that they will be
responsible for particular materials, while improving the quality of
class discussions, has the effect of telling the rest of the class, which is
the overwhelming majority in most cases, that they will not be
responsible for those materials. | prefer keeping the pool of potential
respondents as large as possible, and mitigate any stress that might be
caused by other means.

= A law firm cannot “pass,” unless only one person from the law firmis
present in class on the day the firm is called upon. If that happens, the
firm’s name goes to the top of the stack to be called on at the next
session. The “no pass’ rule is designed to put minimal, albeit
collective, pressure on every law firm to have at least one student ready
to go at al times. The “top of the heap” rule discourages
gamesmanship, such as strategic absences by al but one firm member
if it suspectsit is about due to be called on soon.®

= |f amember of alaw firm is comfortable responding to a question upon
hearing it, they may do so. If noneis, they are encouraged—required,
really—to consult with one another about what a right answer might be,
after which the firm can select a spokesperson to give its response.®
Thisisnot considered “cheating.” It is considered “helping out.”

operate in practice, however, are not discussed in that piece. The approach reportedly followed by a
professor at another law school appears to be very similar. See Sarah K Thiemann, Beyond Guinier: A
Critique of Legal Pedagogy, 24 N.Y.U. REV. L. & Soc. CHANGE 17, 28—29 (1998). Another professor
has suggested a model for such group activities that resembles the one | use, but it lacks information
relevant to the issue at hand in reserve to fill in those silences. Development of that skill has markedly
improved this process.

85. On the other hand, a person can respond for his or her firm even though no other firm members
are present that day. Not entirely tongue-in-cheek, we call such a person a*“hero.”

86. | offer one cautionary note in this regard, an example of the hoary adage, “Be careful of what you
asked for. You might just get it.” The first couple of months | used this method, | was surprised by how
often students took me up on my “chance to consult before speaking” option. Of course, they were doing
exactly what | wanted them to do, but the time involved, even though seldom as long as a minute, seemed
much longer. It was awkward and unproductive, and often was experienced as somewhat embarrassing
by the firm involved, Over time, | have become very good at having a few lines of background
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Thisisthe key feature of the law firm approach, and it has many very
important benefits:®’

« It greatly reduces the tension involved in professor- student
interchanges.

* |t completely restructures the source of what tension there is,
transforming it from a destructive, hierarchical one, laden with at
least the threat of professoria intimidation or humiliation, into a
constructive one, based on the desire not to let one's friends
down.®®

« It lets people be vulnerable within their firms, and to atone for
any shortcomings that they might have on a particular day, all
without fear of any adverse consequences. A statement like, “I
was up al night last night with two sick children. | can’t pull my
weight today, but I'll make it up to al of you when we're called
on again some other day,” can be made in complete safety within
afirm, and with the assurance that an opportunity for redemption
will arise.

. It introduces acts of kindness and mutua support into the
learning process.

« It immensely improves the quality of classroom discussion
overall. I’ve never had the problem in my law-firm-courses that
al of us can recall when we ask a student, paralyzed by fear, a
guestion like, “If those are the facts, what defense do you think X

information relevant to the issue at hand in reserve to fill in those silences. Development of
that skill has markedly improved this process.

87. It aso provides at least a partia answer to persons who are frustrated by how to
respond to criticisms of the current system of legal instruction within the constraints proposed
by large classes. For example, in reviewing Professor Guinier’s work on the adverse effects of
law school on women students, Professor Garrett stated:

My frustration with this [remedial) part of Professor Guinier's project is that she
suggests very little in the way of concrete curricular changes, nor does she advance the
debate significantly. How would she encourage cooperative learning in, say, a
corporations class of 150 students?
Garrett, Becoming Lawyers, supra note 39, at 207 (alteration in original). My approach, |
believe, provides away to do just that.

88. It also takesthe “sting” out of being perplexed. After all, if two, three, or four people
do not know the answer, it must be a hard question. Indeed, in the period of consultation |
often realize that the question was not just hard; rather, it was outright bad, and | re-ask itin a
much more intelligible fashion, to the benefit of all concerned.
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might have?’, only to receive an answer like, “ Asparagus?’.

e |f thefirmisstill perplexed, those seated nearby are encouraged to offer
suggestions, either quietly to the firm or to the class as a whole. This,
too, is not considered “cheating” It is considered “camaraderie.” Very
few firms need such assistance, but if they do, once they get it, | return
to them for follow-up questions. In al the time | have been doing this, |
have never had a firm not recover and do well after being prompted.
Once again, acts of mutual support and redemptive second chances to
demonstrate competence are introduced into the learning process.

e Responding firm members are required to identify themselves. | keep
track of who responds for a firm. Over the course of a semester, every
member of a firm must respond in person at least once, an
understanding that | make clear to them at the outset. | have never had a
problem enforcing this, indeed; 1 have never even had to prompt anyone
to take their turn. %

e Questions are welcome at any time, from any source. Some | take
myself, but others are referred to the firm that has just dealt with the
related issue. Generally, the firms do quite well at answering them. It
can be empowering for students to realize that their analysis of the
classroom materials has left them perfectly competent to answer the
guestions posed to their professors.

e There are anumber of other more traditional pedagogical objectives that
are furthered by the firm approach. For one, a substantially larger
portion of the class becomes actively involved in the learning process
each class hour because each person in any given firm that is called on
is being asked to contribute to the firm’s response, either actively or
passively. Thus, calling on six to seven firms per hour covers about four
times that many students. In addition, the traditional technique of pitting
one student against another in arguing the pros and cons of a given case
or policy issue seems to me to work far better with law firms as the
protagonists. Severa heads really are better than one, as different firm
members spark off of their colleagues arguments, or find themselves

89. The person giving theinitial response for afirm, however, is not required to answer follow-up
questions. In my experience, it isnot unusua for two, three, or even more members of afirm to divide up
aseries of related questions among themselves and discharge everyone' s duty to respond personally in a
single class period
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able to respond to an opposing point of view that seems to stump an
earlier- responding member of their firm.
The “law firm” method is readily adaptable to any traditional course, and to a
very wide variety of teaching styles. Only two changes are required: (1) caling
on law firms rather than individuals, and (2) being prepared to fill in
consultative silences with relevant descriptive or background materials. The
benefits, in my experience, have been enormous. | urge al of you to give it a

try.

V. A COLLABORATIVE APPROACH TO EXAMINING THE CAUSES OF
LAW STUDENT AND LAWYER DISTRESS

The approach outlined above of dividing a larger class into small
groups aso provided a useful starting point for a special course developed
nearly ten years ago at the Law Center by Professor John Mixon, and
subsequently taken over by me, entitled “Personal and Professional Ethics.”
This course, an early version of which has been reported on elsewhere,®
explores the root causes of professional misbehavior. Its basic premise is that
lawyers do not misbehave because of some cognitive deficiency—that is,
because the applicable disciplinary rules are either unknown or too difficult to
understand. Rather, it posits that such misbehavior occurs because of
individual pathologies—mental or emotional illness, substance abuse, or
rampant excesses of the “lawyering skills’ that every law student manages to
acquire, namely rationalization and denial—that leave them either unable to
discern theft true ethical situation or unable to conform their conduct to known
standards of professional behavior.

The applicable ethical standards are not the subject of this course. The
causes of human frailty are. Unlike many of us, | believe that issues of that
kind can be addressed to a beneficial effect. The approach taken in the latest
iterations of the course explore three basic determinants of students' character
and personalities, both personal and professional: (1) their family of origin; (2)
their unique personality profile, as measured by the Myers-Briggs Personality
Inventory; and (3) their experiencesin law school. Obvioudly, these issues can,
and inevitably will involve highly sensitive personal matters. The paramount
issue for the course, then, becomes how one devel ops a classroom environment

90. See Mixon & Schuwerk, supra note 3, at 92. For an earlier effort to explore such
issues—one that we were not aware of at the time we began our own efforts—see Harvey M.
Weinstein, supra note 44, at 93—098.
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that is considered by the students—or at least a substantial mgjority of them,
with respect to most issues—to be “safe” enough to discuss such matters
openly and honestly.

We begin this process by removing external factors that might lead
students to consider the class material to be “unsafe.” The first of these is
grades. Both to do away with the barriers to cooperation engendered by a
curved, graded course and to eliminate the absurdity of offering grades to
people based on papers discussing their personal feelings about a variety of
topics, the course is taught on a pass-fail basis, with a grade of “pass’ given to
anyone who attends 90% of the classes and turns in al of the written
assignments.® There is no final exam as such, but students are required to
complete a number of special evaluations of the course, together with a small
group paper addressing similar issues in narrative form.

The second step is to give students the opportunity to “pass’ on any
given assignment, rather than respond to the questions asked of them. There
are almost daily short written assignments in the class, most of which ask
students to describe theft feelings about subjects that may mean a great deal to
them. Students may be asked, for example, to describe the most humiliating
experience they have had or witnessed in law school. They may be asked to
write about the ethical dilemma that they most fear encountering in practice.
They may be asked to describe instances of, substance abuse in their family of
origin. They may be asked to describe the aspects of theft own upbringing that,
in their opinion, pose the greatest threat to their ability to practice law in an
ethical manner, or pose the greatest threat to theft ability to balance their work
lives and their most important intimate relationships. Obviously, some of these
topics may prove to be too painful to write about (or just too personal to reveal
to me, even under a solemn promise of confidentiality). For those persons, the
option of turning in a single sheet of paper saying “pass’ is sufficient to give
them credit for that assignment. Interestingly, despite the temptation the “ pass’
option might present to avoid virtually all of the work in the course, | have not
ever found that to be a problem. Only one student out of the hundreds that |
have taught chose a “pass’ option more than twice out of the twenty-odd
assignments in the course and, given the many assignments that she did write
about with exceptional candor and courage, | have no doubt that her three

91. The normal attendance requirement for a class at the Law Center is 80%, but it is higher for this
class, because almost the entire benefit of the class derives from “showing up” and experiencing the
presentations and personal interactions that occur.



2004) THE LAW PROFESSOR ASFIDUCIARY 797

“pass’ assignments were entirely justified.*

With those matters resolved, the question became how to make the
classroom discussion of sensitive topicsitself “safe.” The answer that we have
developed has three main components: (1) have al of the most sensitive
discussions in which a student reveals his or her own views, occur in small
groups, with only views of otherwise unidentified “members of the group”
reported to the larger class;* (2) develop a set of “safety guidelines’ governing
the discussion of such issues, both in the small groups and in the larger class;’
and (3) establish a rule of absolute confidentiality with respect to discussions
occurring in both the small groups and the larger class, with nothing said in a
small group attributed to the speaker individually in the larger class without his
or her permission, and nothing said in either the small group or the larger class
repeated outside of class without the permission of the person making the
statement.

The formation of the small groups in this course has undergone a
metamorphosis over time. Initialy, | followed the same “affinity” or
“friendship” model for this course as | later used in all of my other courses.
However, over time, | reconsidered and ultimately abandoned that approach
for one in which | make random assignments that assure a mix of men and
women in each small group.® | did this because | discovered that there were

92. 1 encourage, but do not require, students who “pass’ on an assignment, to prepare a substantive
response for their own benefit. Many have told me that they chose that option, because they wanted a
written record of how they felt about the questionsthat | posed to them, even though they did not wish to
share those feelings with me.

93. These guidelines are devel oped over the course of a discussion that often takes the better part of a
two-hour period, in which we discuss at length what makes a conversation with another person either
“safe” or “unsafe’ to have. A recent set of “safety guidelines’ growing out of such discussions is set out
as Appendix 1 to this paper.

94. The precise method | employ works as follows. If | have, say, fifty-eight students and want
groups of four or five, | would have all of the men line up on one wall and count consecutively from one
to twelve, repeating the process until everyone has a number, while al of the women would line up on
the opposite wall and count down from twelve to one, again repeating the process until al of them have a
number. All persons with the same number end up in the same group.

The one-group-counts-up, one-group-counts-down approach serves two purposes. First, it makes it
harder for the students to arrange themselves so that they end up in the same groups whose formation |
am trying to disrupt Second, it assures that the maximum number of groups end up being the size that |
want them to be. In a class of twenty-eight men and thirty women, for example, if both men and women
counted up from one to twelve, there would be four groups of six (Groups 1-4), two groups of five
(Groups 5—6) and six groups of four (Groups 7—12). On the other hand, using the same numbers but
having the men count up and the women count down, there are ten groups of five (Groups 1-4 and 7—12)
and only two groups of four (Groups 5—6). Try it and see!
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two groups of people who tended to be attracted to this class. One group
consisted of generally disaffected law students, many of whom had not done
well academically, and harbored serious doubts about their future legal careers.
The other group consisted of law review students, many of whom were
perfectly happy with law school and had careers lined up that were exactly
what they wanted®™ and, so they felt, deserved.® Left to their own devices,
however, neither of these two factions wanted anything to do with the other.
Each saw the other as having negative opinions about them and, to a certain
extent, each was right to feel that way. The law review students, in particular,
tended to form small, often single-sex, groups consisting entirely of their “own
kind,” groups that often and openly expressed their disregard for class
activities and objectives.

These hierarchy and gender-based groupings were among the negative
aspects of the law school experience that | wished to confront, but theft
reconstitution in my class was thwarting that objective. Believing that those
devel opments were beginning to seriously impede the classroom dynamics that
| wanted to achieve, | consciously decided to break up those cliques and at
least expose persons from these two factions to the perspectives of the other, as
well as to possible gender-based differencesin students assessment of their
law school and clerking experiences. | have been very happy with those
changes overall. | have found that within small groups, these two factions
developed increased levels of understanding and respect for one another, a
development that in all likelihood would not have occurred if each had not had
to listen and to respond to the views of the other—and to do so in arestrained
and civilized way, within the governing ambit of the safety guidelines.®”

With these preliminary matters in hand, we begin to examine the three
major vectors of personal exploration involved in the early stages of the

95. Many, but not al. | have found that in every law review subset of the class there will be a number
of students who have serious reservations about their law school experience and how it has affected them
personally, most especialy in terms of their ability to form or maintain intimate relationships, or who
harbor concerns about the likely impact of their chosen legal career on them in those respects.

96. The main attractions for this group are that the class is taught on a “pass-fail” basis and has no
final examination. Thus it poses no threat to their GPAs, and parlays that benefit with leaving them
additional timeto study for their other courses.

97. | knew | had made a good deal of progress along these lines when, in an effort to confront the
stereotypes involved, | asked the groups to provide positive and negative stereotypes of persons who
were not successful in law school as measured by grades alone, and several absolutely refused to do it.
Through their spokespersons, those groups told me in front of the entire class that my exercise was
demeaning to such persons who were in the class, that | should never has asked that the exercise be
undertaken, and, in essence, that | had committed a massive violation of my own safety guidelines by
choosing to do so.
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course. Course sessions consist of two two-hour sessions per week. Alter the
organizational efforts of the first week (an overview of the course, the
formation of small groups, some group- member familiarization exercises, and
the development of and commitment to safety guidelines), one session each
week is developed to purely personal exploration issues and the remaining one
to law school related ones. Thus, for example, week two of the course might
see a presentation by a counselor in the University of Houston's student center
of the Myers-Briggs Personality Inventory and its interpretation. Students will
have taken this test prior to the presentation and have their results in hand. The
counselor discusses what those results mean in terms of the students own
preferred learning styles, the common misperceptions that people strongly
committed to particular learning styles have of those equally committed to the
opposite ones, and the benefits and burdens created by having to work with
persons having very different learning profiles. Students discuss their own
profilesin their small groups and a series of exercises reinforce those anecdotal
recitations by having the students apply particular learning styles, typically not
their own, to resolving problems posed to them. All of these activities
strengthen the bonds between students within the small groups and facilitate
their ability to collaborate on more sensitive tasks that will arise later in the
course. Students will be given homework of an essay to be turned in to me, in
which they discuss their learning profiles, whether they think the description of
that profile in class accurately describes them, whether they think that profiles
has changed since they entered law school, and what they think have been the
most helpful and least helpful aspects of their learning style in terms of coping
with the demands of |aw school .

The second day of week two might be devoted to a series of articles
offering a specific critique of law school. | usually lead off with the literature
documenting the tragic and enormous increase in the incidence of depression,
alcohol abuse, and cocaine abuse among law students over the course of their
law school studies. Two or three of the small groups will each have been
assigned to summarize different articles, and offer that summary to the class.
Since the articles in question typically do not claim to understand exactly why

98. Homework assignments are given aimost daily. They are due no later than one week
after they are given. | try to read them more or less as | get them, and have them back in
students' hands by the week after they are turned in. Because | frequently find something in
them worth commenting on, as opposed to merely checking them off asturned in, this can be a
fair amount of work.
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those changes occur, the discussion moves naturally into speculation on those
causes, topics that are explored in greater detail in succeeding weeks. These
discussions occur in the small groups, and their results are reported to the class
as a whole as opinions voiced within those groups, rather than being identified
with particular individuals. Thereafter, the discussion moves into what could
easily be a more “dangerous’ phase: which, if any, of these possible causes of
distress has affected each student individually? This discussion generally
occurs entirely within the small groups, which are advised that they need not
disclose their intra-group results to the class as a whole, although many choose
to do so. That day’s written assignment asks the students to answer the
guestions posed in that final round of small group discussions, and, if they feel
that theygglave not been adversely affected by law school, why they believe that
to be so.

The third week is used to initiate a series of three or four lectures on
“family of origin” psychological theory, offered by a practicing psychologist
who has a considerable number of lawyers and a few law students among his
clientele. His discussions of the problems that confront his patients (in general
terms, of course, individual identities are protected) and his relation of those
sorts of concerns to his patients' families of origin prove compelling, and serve
as the springboard of intense discussions among the students, some of which
occur in the large group, but the more sensitive of which are reserved for the
small groups and the students' follow-up written assignments. The second day
of each of these three weeks is devoted to a different critique of the law school
experience,'® each of which requires submission of individual papers
discussing what appear to be the most emotion-laden issues that grew out of
the class discussion. This discussion often continues into weeks six and seven,
still continuing to occupy only one day each week.

99. | urge contented students to divulge their “secrets to success,” which | keep track of, because
their approaches to keeping law school stresses in perspective might prove to be beneficial to others. In
subsequent classes, | make a point of announcing these factors or techniques, without attributing them to
the particular students involved.

100. The mix of perspectivesthat | use varies from year to year, but often includes classes
focusing on the impact (and frequent misuse) of the Socratic Method, the use of a grading
curve, the effect of gender on the law school experience, student-on-student abuses, the
disunction between legal education and the practice of law, legal education as a perpetuator of
hierarchy, and a wrap-up session on what changes the students would make in legal education
if they had the power to do so. Most of those readings are mentioned in footnotes to this
article.
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By the sixth or seventh week of the course, | conduct a session with
students which is designed to segue into a series of topics that will cover the
rest of the semester. This aspect of recent iterations of the course is very
similar to that described by Professor Mixon and me some years ago, and | will
not repeat that treatment here. Basically, this phase of the course is designed to
present students with a variety of ethical and personal dilemmas that they may
confront in the practice of law. These sessions are presented through speakers
drawn from the author’s acquaintance, as well as from persons suggested by
past or present students in the course. Generally the presentations offered by
these persons take about half of the two-hour class period, after which the
presentations become the subject of a mix of small or large-group discussions
as seems appropriate.

The two topicsthat | raise with the students in the segue class session
are: (1) which of alisted set of topics do they believe merit further treatment in
this course, and how enthusiastic are they about them; and (2) what isthe
personal or ethical dilemmathat they most fear encountering in the practice of
law? The first of these instruments generates group feedback on particular
topics,*® anumber of which, based on past experience, are generally quite
popular. The second vector, personal fears, is reported to me on a small-group
basis (but with every member of each group who expressed an opinion having
that view noted) and is backed up with an individual paper on that same topic.
It serves both as a check on the group-based response to the first instrument
and as a source of additional topics that may have been left off that instrument
altogether or not revealed in the small- group discussions.'® | continue to find
that students are impressed by the fact that they “own” the course to this
extent—that issues that they think are the most important ones to discuss will
be the ones that get top billing. Of course, it isonly fair that they have that
power. After al, it istheir personal and professional lives that we are talking
about.

Based on the feedback that | receive and my familiarity with local
judges, practitioners and others, | arrange for a series of speakers who will
cover the topics selected for further treatment. Working through that list

101. A recent topic list for this question is set out as Appendix 2 to this paper. The
group can rate each topic from “0" (skip it, PLEASE!) to “5" (emphasize it heavily). |
require a group consensus on these topics, so that | do not have to review and collate sixty-
odd responses.

102. One problem with the group-consensus vote is that stark individual differences within the group
can be concealed. A topic might get a“3,” for example because three people thought that it was worth a
“5" but the other two rated it asa“0.” The separate individual preference tabulation reveals this.
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occupies most of the remainder of the course. Speakers are informed of areas
of student concern that they might be particularly well-qualified to address, but
they are encouraged not to have set speeches that they read to the class.
Speakers are encouraged to address their topics from the viewpoint of their
persona experiences, rather than offer the sort of scholarly treatment that
might be appropriate for a CLE program or a more traditional academic
presentation.*®

The topics covered by these presenters vary widely. For example, |
have had several suspended or disbarred lawyers make presentations to the
class. Their stories are riveting, as they take students through the
rationalizations that led them to engage in the conduct that cost them their right
to practice law, the difficulties they have experienced since losing that right,
and how they have come to think about the practice since being forced to leave
it behind. Some have since regained their right to practice, and discuss the
changes in their attitudes towards being a lawyer, as well as in the ways that
they balance that work and theft personal relationships. Presentations are
followed by questions placed on the board by various groups, and selective
issues raised by those presentations and responses are discussed in the small
groups and in student “homework” papers.

A wide variety of other topics are covered as well, but often with
unique twists designed to focus on the mind-set of lawyers who get in trouble
of one kind or another. Attorney tort and grievance defense lawyers tell the
class not just what kinds of conduct most frequently result in tort clams or
disciplinary actions, but also what attitudes on the parts of lawyers tend to lead
to those kinds of mistakes. A lawyer from Dallas who has become very well
known for innovative, collaborative lawyering activities, but who once was a
rather notorious hell-raiser, candidly discusses the problemsin his own life that
led him to behave as he once did, and the forces that led to the constructive
changes that he has made in his behavior. Lawyers who are currently battling
mental illness or substance abuse talk about theft struggles, the personal issues
they had that led to those problems, and the steps that they are taking to lead
happier, more productive, and more balanced lives. All of these presentations

103. These speakers can be viewed as providing a “borrow[ed] experience,” that students
can use to begin structuring their own professional personae, rehearsing possible responses to
ethical dilemmas and buttressing their own mora defenses to those presented in class. See
Jamison Wilcox, Borrowing Experience: Using Reflective Lawyer Narratives in Teaching, 50
J. LEGAL EDUC. 213,213 (2000) (discussing one professor’s use of non-fiction accounts of
the legal profession for asimilar purpose).
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follow the same general format just discussed, and key points are reinforced
through “homework” assignments.

Both lawyers and non-lawyers get called on to deal with the topics on
the students “greatest fears’ lists. Students worry about what to do if a
superior demands that they do something that is clearly unethical. We talk
about that from a variety of perspectives, by bringing in lawyers who have
found themselves in that situation, or who have had to deal with its aftermath.
They worry about whether they can avoid humiliation and defeat at the hands
of unethical opponents if they are not willing to “fight fire, with fire.” We
bring in lawyers and judges who deal with misconduct, who explain ways for
lawyers to protect themselves and their clients in such situations. We bring in
senior members of law firms, who stress the importance of getting help from
within the firm when confronted with such behavior, and how it will not be
held against them if they do.’®* They worry about how they will balance their
professional and personal lives. We bring in (usually younger) lawyers who are
wrestling with those kinds of issues, some successfully and others not, who are
willing to talk about such sensitive topics, as well as older ones who may have
changed careers within the law in order to re-balance their lives. We aso bring
in lawyers who have abandoned the practice of law to pursue an alternative
career, often in large part for that very reason, so that students who have reason
to do so can consider that option. The discussions, both in the large and the
small groups, are very serious, focused, and moving, as are many of the
follow-up “homework” papers.

Some groups are interested in negative structural forces at work within
the bar and perhaps within law school as well, and when they are, we generate
speakers on such topics. Students may want to know if discrimination against
minorities or women is a problem in the profession and, if so, to what extent.
Speakers representing various points of view discuss those issues. They may
view particular areas of the law as posing special problems for lawyers who
wish to be ethical, and if they do, we bring in practitioners from those areas to
speak to them about such matters. They may want to know how to enhance the
legal careers of those not destined for large law firms. Lawyers working in
smaller firms are available to answer those question, as are speakers, both in
and out of the active practice, who are familiar with law office management,
and setting up and running solo or ultra-small (less than five-person) law firms

104. This is another great fear of law students. They assume that they should be able to
handle everything that comes up in their practice themselves, and that they will be seen as
ineffectual and weak if they cannot.
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from scratch. Students may want to explore the possibilities for engaging in
public interest legal service. Speakers familiar with such opportunities come to
class and discuss them. Again, the standard model of using small groups to
generate follow-up questions for speakers and, thereafter, to develop
particularly interesting points in greater depth, coupled with "homework™"
papers to get students’ personal perspectives on such matters, drives those key
points home.

We aso focus on good lawyering. Special efforts are made to attract
attorneys to speak to the class who have been recognized for outstanding
performance in some area of the law. Knowledgeable speakers talk about such
topics as the many good things that lawyers do, model programs they may
have developed for improving the quality of life within their law firms, maor
public interest initiatives that have recently been undertaken within a number
of larger law firms in the Houston area, and the opportunities for service to the
profession presented by state bar activities and other law reform efforts going
on around the state. We find lawyers who are happy with their practices and
with their personal lives, who explain how they have managed to achieve that
desirable state of affairs. In short, while covering topics that could endanger
our students as attorneys, we also seek to instill hope and resolve for a better
life in them. We seem to be doing something right, as student satisfaction with
this course remains very high.

VI. CONCLUSION

Law is an intrinsically interesting subject. Its study should be
interesting as well. For many of our students, however, it is a thoroughly
demoralizing and debilitating experience, one that, in some cases, can leave
them scarred for life.

Why isthat so? In sections | and |1 of this paper, | have tried to give the
perspective of students on that situation, by focusing on the relationship
between law professors and law students, its failed potential, and the results of
that failure. It is not happy reading.

What can be done about it? Here, it seems to me, the answer potentially
is much more positive, provided we have the courage to examine the
consequences of our positions of privilege on the welfare of our students and to
renounce those of our traditional perquisites that have contributed to the
difficulties that so many of our students experience. Section |1l details those
reforms, amost all of which are costless from a monetary perspective,
although their psychological toll on some of us may be high. Whether enough
of usare willing to pay



